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BEFORE THIE
SURFACE TRANSPORTATION BOARD

STB Docket No. FD 35491

SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION -
SUPPLEMENTAL PETITION FOR DECLARATORY ORDER

On April 8 2011, the Santa Cruz County Regional Transportation Commission
("SCCRTC™) liled a Petition for Declaratory Order (Petition™) requesting that the Board declare
that the transactions described thercin among SCCRTC, Union Pacific Railroad Company
("UP”) and Sierra Northemn Railway ("SERA™)} were not subject to the Board’s regulatory
authority, and that SCCRTC would not be subject to the Board's regulatory authonty as a carrier.
under the Board's precedents under State of Maine, Department of Trunsportation — Acquisition
und Operanon Exemption - Maine Central Railroad, 8 1CC 2d 835 (1991) (“State of Muine ™)
and its progeny. The Board. in a decision scrved on August 22. 2011 (the “August 22 Decision™)
raised questions about the permanence and exclusivity of the {reight operating easement reserved
by UP, and about whether SCCRTC’s rights under the Administration, Coordination and License
Agireement (the “ACL Agrcement™) would allow SCCRTC to unduly interfere with SERA’s
operation of the Line and the ability of SERA to fulfill its common carrier obligations. The
August 22 Decision pertted SCCRTC to submit a modified quitclaim deed (with reserved
easement) and ACL Agreement to address the Board’s concerns. SCCRTC is filing this
Supplemental Petition to address the Board’s concerns and to submit for the Board's
consideration, a proposed Second Amendment to Purchase and Sule Agrecement. with revised
Quitclaim Deed (Autachment 1). and a proposed revised Administration. Coordination and
License Agreement (Artachment 2). cach of which is marked to show the proposed revisions

L'P and SERA have autnorized the undersigned to state that they agree o the proposed revisions.

1Puilsets



DISCUSSION OF PROPOSED REVISIONS

As noted by the Board in its August 22 Decision, p.2, the State of Maine hne of cases
requires that the selling carrier [and any assignee] (1) retain a permanent, exclusive freight
opelating easement, and (2) sufficient control over the rwl line to carry out the common carrier
obligations. These were always the intentions of SCCRTC. UP and SERA: however. they are
proposing certain revisions to the transaction documents previously submitted to clarify these
infentions.

A Quitclaim Deed

e August 22 Decision raised questions about both the exclusivity and permanence of
the freight easement reserved by UP in the quitclaim deed. SCCRTC is proposing to amend
paragraph (a) of the quitclaim deed to clarify that the reserved easement will provide UP with the
right to be the exclusive freight operator. See Attachment 1.' The proposed revisions to the
yuitclaim deed a'so eliminate references to the ACL Agreement in what were previously
paragraphs (a)(i). (ii) and (iv) so that it is clear that the freight easement continues independently
of the ACL Agreement. The quitclaim deed does provide that UP (or its assignee) can abandon
freight service. but only 1f the operator seeks and obtains Board authority. Quitclaim Deed.

2

G(a)(i) [formerly (a)Xii)].” TThus. until and unless the Board grants abandonment approval, the

freight operating easement will continue as a perpetual exclusive casement for freight operations

! ['hs 15 consistent with Section 2.1 of the revised ACl. Agreement which confirms that
SERA as the operator will have the exclusive right to provide freight service over the Line.

-

: I'his is consistent with Section 8.3 of the revised ACL Agreement which allows SERA to
abandon scivice over all or part of the Linc, but only alier obtaining Board approval.
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B ACL Agreement

The Board also expressed concern that certain provisions of the ACL Agreement could
be read to permit SCCRTC to interfere unduly with SERA’s common carrier obligations.
SCCRTC proposes to clarify in several ways that this will not be the case. First. a new Section
2.3 has been added to specifically provide that the SCCRTC cannot exercise any reta:ned rights
in a manner that would materially interfere with SERA’s Freight Service (common carner) rights
and obligations. Certain troublesome sections cited by the Buoard (Sections 4.2, 4.3, 6 2 and 6.3)
have been modified so that SCCRTC no longer has the right to grant o1 withhold consent or
approval in its sole discretion. (With the eltmination of that requirement, Section 19 of the ACL
Agreement provides that SCCRTC must cxercise good faith and reasonable judgment n
determining whether to grant or withhold consent.) Further. the consents 1n these sections are
specificallv made subject to the new Section 2.3 prohibiting interference with common carrier
obliganons without prior Board approval.’ In addition to the change in the consent language.
Section 6.3 has also been moditied to make it ciear that it only applies to locations outside of the
Freight Fasement Property, and does not apply 1o SERA’s use of the easement. Similarly, the
application of Section 7.1.2 has been amended 1o make clear that the laydown space that 1s the
subject of the section is only space outside of the Freight Easement Property Even at that, the
Section has been amended to provide for alternative laydown space reasonably acceptable to

SERA if it is determined that the original space is no lunger appropriate.

The August 22 Decision also cited Seciion 4.1: however. SCCRTC does not believe that
section needs to be revised. It provides that all agreements related to railroad operations will be
assigned by UP to SERA. Only agreements that do nor relate to railroad operations will be
assigned by UP to SCCRTC. Additionally, the requirement for the use of pre-approved forms
(Section 19 requires good faith and reasonable judgment) in Section 4 2 has not been modiiied
since this should not unduly interfere with SERA’s operations and allows SCCRTC 10 assure that
SCCRTC, as well as SERA, will be indemnitied and protected by the user (a common
requirement by owners of rarlroad property.
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SCCRTC believes that the ACL Agreement, with the proposed modifications. clarifies
that SCCRTC will not have the ability to unduly interfere with SERA’s common carrier
operations.

REQUESTED RELIEF

Based on the foregoing, SCCRTC hereby requests that the Board declare that the
transactions described herein. if consummated pursuant to the Second Amendment to Purchase
and Sale Agreement, with revised Quitclaim Deed, and the revised Administration, Coordination
and License Agreement, would not be subject to the Board’s regulatory authority, and that
SCCRTC would not be subject to the Board’s regulatory authority as a carrier, under the Board's
precedents under State of Maine.

EXPEDITED CONSIDERATION REQUESTED

SCCRTC is relving upon public funding in the form of grants from the California
Transportation Commission (“CTC™). The funding for the purchase has been approved and is
currently available. However, additional funding ($5.3 million) for nceded bridge rehabilitation
and other improvements has not been securcd yet because SCCRTC needs to own the rail line
before an allocation request can be submitted to CTC. To access the rchabilitation funds,
SCCRTC will have to submit detailed final engincering plans. These plans cannot be prepared
until SCCRTC can provide the UP detailed as built engincering documents to its engincering
consultants, which at this time can only be delivered upon the closing of the purchase of the Line

from UP. Accordingly. as noted in the letter from Congressman Sam Farr dated July 21, 2011.
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und filed with the Board, the approval of the transaction documents is requested as promptly as
possible

Respectfully submitted,

/
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ERIC M. HOCKY

THORP REED ,& ARMSTRONG. LLLLP
One Commerce Syuare

2005 Market Street. Surte 1000
Philadelphia. PA 19103

(215) 640-8500

chocky @ thorpreed.com

KIRK E. TROST

PAUL J. CHIRISMAN
MILLER & OWLEN

428 J Street, Suite 400
Sacramento. CA 95814-2394
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rosti@motlaw.com
chrisman‘@'motlaw.com

Dated: September 7, 2011 Attorneys for Santa Cruz County
Regional Transportation Conmmission
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VERIFICATION
I, George Dondcro, Executive Director of Santa Cruz County Regional Transportation
Commission, verify under penalty of perjury that statements contained in the foregoing Petition
for Declaratory Order are true and correct to the best of my knowledge and belief. Further, I

certify that I am qualified and authorized to file this Venfication.

Executed on September 7,2011.

W bor

George Dofidefo
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| hereby certify that on the date set forth below, | caused a copy of the foregoin

CERTIFICATE OF SERVICE

v
o

Supplemental Petition for Declaratory Order to be served electtonically on Lnion Pacific

Railroad Company and Sierra Northern Railway as follows:

David Magaw, Piesident
Sierra Northern Ruilway
341 Industrial Way
Woudland, CA 95776
davemagaw(@gmail.com

Mack H. Shumate, Ir.

Law Department

Union Pacific Raiiroad Company
101 North Wacker Drive

Suite 1920

Chicago. Illinois €0606
mackshumate@up com

Dated- September 7, 2011
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ATTACHMENT 1

SECOND AMENDMENT TO
PURCHASE AND SALE AGREEMENT
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kirst American Title Company (" Escrow Holder'")

100 Spear Street, Suite 1600 Fscrow No. NCS-138(73-SF
San Francisco, California 94105

Attention: Kimberleigh Toci

Telephone: (415)837-2251

Facsimile: (415)398-1750

SECOND AMENDMENT TO
PURCHASE AND SALE AGREEMENT
AND ESCROW INSTRUCTIONS

I'his SECOND AMENDMENT TO PURCHASE AND SAT E AGREEMENT AND
LSCROW INSTRUCTIONS (the "Amendment”} is made as of September 7, 2011, by and
between UUNION PACIFIC RAILROAD COMPANY, a Delaware corporation ("Seller™i. and
SANTA CRUZ COUNTY RLEGIONAL TRANSPORTATION COMMISSION, a public agency
created under California law ("Buyer").

Recitals

A WHEREAS, effective August 20, 2010, Buyear and Seller entered into that certan
PURCHASE AND SALE AGREEMENT AND ESCROW INSTRUCTIONS. which
agreement was amended by the FIRST AMENDMENT TO PLRCHASE AND SALE
AGRFFMENT AND ESCROW INSTRUCTIONS. dated as of March 25, 2011 (as
amended, the "Purchase Agreement"); and

B WHEREAS, Buver and Scller desire 1o amend the Purctase Agreement as set forth in
this Amendment.

NOW THEREFORE. THE PARTIES AGRFE AS FOLLOWS:

1. Except as otherwise defined herein. all capitalized terms shall has ¢ the meanings ascnibed
to them in the Purchase Agieement.

g8

Exhibit D of the Purchusc Agreement is amended by deleting the original Exhibit D n iis
entirety and replacing it wath the new Fxhibit D attached to this Amendment incorporated

herein.

Except as expressly amended herein, all of the terms and conditions of the Purchase
Agreement shall remain in full force and eifect.

Lo
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IN WITNESS WIEREOF, Buyer and Seller have executed this Amendment effective as of
the date first above written

SELLER: UNION PACTIFIC RAILLROAD COMPANY,
a Delaware corporation

By:
Title: .
BUYER: SANTA CRUZ COUNTY REGIONAL

TRANSPORTATION COMMISSION,
a public agency created under California law

By:

Gieorge Dondero. Executive Director

Approsved as to Form:

Rahn Garcia. General Counsel

\P0125083)
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THE. UNDERSIGNED ESCROW HOLDER ACKNOWLEDGES ITS RECEIPT OF ONE
EXECUTED COPY OF THIS AMENDMENT AND AGRELS TO ACT IN ACCORDANCE
THEREWITH

ESCROW HOLDER: FIRST AMERICAN [NTLE COMPANY

By:

. Escrow Officer

20125097) 3
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EXHIBIT D

RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

SANTA CRUZ COUNITY REGIONAL TRANSPORTATION COMMISSION

_ , Calitornia _
Altn

MAIL TAX STATEMENTS TO:
SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION

. Cuaiforria

Afn

THIS INSTRUMENT IS EXEMPT FROM RECORDING FEES (GOVERNMENT CODE
§6103) AND FROM DOCUMENTARY TRANSFER TAX (REVENUE AND TAXATION
CODF §11972)

{Space above line for Recurder’s use only)

QUITCLAIM DEED

FOR VAIUE RECEIVED, UNION PACIFIC RAILROAD COMPANY. a
Delaware corporauon (*Grantor™), REMISES, RELEASES ané QUITCLAIMS to SANTA
CRUZ COUNTY RLEGIONAL TRANSPOR FATION COMMISSION. a public ageney created
under California law (“Grantee™). all of Cnantor’s rights, title, and interest in and to that certain
real property (the “Property™) in the County of [Santa CruzZMonterey, as apphcable|. State of
Cahforn:a, described on Schedule 1 atached herceto and incorporated by 1eference.

EXCEPTING from this quitclaim and RESERVING unto Grantor, 1ts successors
and assigns, forever (except as otherwise provided n the easement reserved for rreight railroad
purposes). the following

(a) Subject to the terms and conditions below. Grantor excepts from the
Property hereby quitclaimed and reserves unto itself, its successors and assigns, forever, an
exciusive easement upon, over, under and across the Property, extending ten (10) feet on either
side of the center line of tne existing tracks and including rights of access along the length
thereof, for purposes of conducting freight rail operations and otherwise to Tulfill Grantor's rights
and obhgauuns a2, o commeon carrier freight railroad under applicable federal laws and

{PUL2E g2 1
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regwanons, mcluding the nght to use the Property to provide freight rail service to all customers
on or served from the Property. and to operate, use, construct, reconstruct, maintain, repair,
relocate andror remeve existing andior future railroad. rail and railroad-related equipment,
facihues and transportation systems necessary for and related to freight rail operations (the
"Freight Lasement"):

(i Fhs Frerght Lasemertis made subject-to-the unrecorded
Admptstration and-Coordination-rereeinent-betveen-Gramee-and- Srerre-Northem-Ravway
¢Snert-bine-Operatorrdated asof —- —1 20 B-as-the<ame-mar-be-amended-rom
thnete-tine- - Freddmastrationurd- Cooréthationrereementincludesterms-and condtbons
aoveripp-tedeHowiewithoothmitalior—maintenaneerepatruid replacementwi the-Frereht
Basement-and-tmprovements thereon-alaeation-of Habilitv-reasenablerestretions-on il car
storage-ard-use-aflay down spacetourrstrath sepvices future-modiicationsard-Heprovemertsio
the-Mreperiv—taeluding the Frerght Easerent—reservations-of-nehts br-the Granteeand
exprration-and feamaatienol thedmtistzaton-and € oordinatien-hatcement

+i) —-Abandonment of all or part of the Property. Grantor may at any
time, for any reason. and in its sole discretion, seek STB authority (or an exemption therefrom)
to abandon freight service. over all of, or any segment of, the Property  Grantee agrees to
cooperatc with, and not to directly or indircctly oppose, Grantor's abandonment eftorts. If
(rrantee nmely files with the STB a Staterent of Wiilingness to Assume I'inancial
Responsibilitv mecting the requirements of the STB's regulauens, Grantor shall file with the
STB: (A)an expression of willingness 10 enter into a rail banking/trail usc agreement: (B a
statement that Grantee and Grantor have entered into such an agreement: and (C) a request (hat
the STB issuc a Notice of Interim Trail Use (NITUY or Ceruficate of Interim Trail Use (CITIN,
as appropriate. Upon the effective date of cach such NI'TU or CITU, or upon Grantor's
abandonment of 1reight service over all of. or any segment of, the Property, (X) Grantor shall
exccute and deliver to Grantee an option to acquire Grantor's right to restart freight rail service
on the subject segment of the Property in the form attached hercto as Schedule 2; and (Y)
Grantor's freight casement-ard-the Admmnstraton-ord-Coordmation-Agreemenrt-between-the
Short-Lire-Operator-and-Grantee; shall autamatically terminate with respect to such segment
without any further liability *hereunder to Grantee on the part of Grantor-and-the-Shor-tine
Operator—uriessthe Admmbrtrationand-Ceordinahen-Apreement-spectically provides
etherwase After such automatic termination, upon Grantee's request and at Grantee's expense,
Grantor shall execute a quitclaim of such freight casement as to such segment  Grantor may

withdraw any abandonment in its sole discretion.

(i) Offers of Financial Assistance 1t Grantor seeks abandonment of
any segment oi the Property and Grantor reccives an Otfer of Financial Assistance (“OF.A™) with

LL12ree)) 2
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respect thereto, Grantor shall promptly notify Grantee in writing - Grantec (0r 1ts designec) may.
at 18 opuon, submit its own OF A in the amount of $1 00 and Grantor shall accept the OF A
submitted by Grantee (or its designee).

Adsainictration aﬂJ-Einéhﬁaﬁﬁﬁ—**‘-EEﬂéﬁl—-H—m&—ﬁeiHed{-el the-Propertysublecttothys
Fetght-Basementts not reguiarly used (as defined in the Administration- tmdé_oordvmxm*ﬁ
Apreenrent Horretsht-raipurposesfor-a-perted-ef one H ral-de <
aﬂdef—ehA—-\evnmw%ﬂeﬂaﬁééaﬂdumﬁeﬁw%e%b%ﬂed—wemw
condinons-thereof: Grantorshalhat-Grantee s reqtest—enterhivte-asil-banking/trat-use

agreement-and-othervwise-comphwith-the provistons ofparagreph-{id—urcooperate-withun
apphicetior-by Grantee—oriisdesignes. -commeneecommen-carrer-fraicheservice-onthe

Breperty:

(+»u1) Successers and Permitted Assigns. All of the terms and condiuons
of this Freight asement shall be binding upon, and inure to the benefit of. and be enforceabie
by, the parties hereto and thetr respective successors and permitied assigns. Gragtertieyaet
ascethtFrersht Dasetientwxeepasprorded-rthe-Adnttistiatonuid-Coordhtion
Asrcertent. Any assignment of this Freight Easement shall be conditioned upon the assignes
assuming all obligations set forth hercin and entering into an Adnunsuauon, Coordingtion and
License Agicement with Granteers -the-Adriistaticn-and-Coordinationgrecricat. Granice
hercby consents to the assignmem oflhis Freight Pa<emem 10 Sierra \'orthcm R.zilway ("Short

Rallruad Lompan_\ 5 d>$1gnm<.nl of 115 nghis and m(Lrle und(.r this Frclgl]l I:dscmem to Short
Iine QOperator, Union Pacific Railroad Company sha:l be released and discharged from any
turther obligation or liability under this Freight Lasement and references to "Grantor” hereunder
shall then reter 10 Shert Line Operator or any successor to Shart Line Operator, as applicable.

(b The existing eight inch (8") sanitary sewer pipeline and appurtenant
facilitics referred to in the fotlowing sentence, whether owned by Grantor or any third party, and
a perpetual eascment upon. over, along. under and across the portion of the Line that lies five
feet (37 on each side of the centerline of such existing eight inch (8") samiary sewer pipeline and
appurtenant facilitics (the "Easement Area"). for the purposes of constructing. muintaining.
repairing, operatirg, renewing, replacing. using and/or removing the eight inch (8") sanitary
sewer pipeline and appurtenant facilines (whether now ur hercafter installed. and including
facthities which arc the technological succeessor to any existing or hereafier installed fucilities):

15¢.25992) 3
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together with (a) the right of ingress and egress to and {rom the Lasement Area. and (b) the right
to collect the 1ents, issues and profits therefrom, and from any existing contracts  In addition to
and not in limitation of Grantor's rights under the foregoing reservation of easement, Grantee. for
itself, ts successors and assigns. hereby covenants and agrecs that Grantee shall not interters
with the rights of Grantor's Licensee under that certain License Agreement between Southern
Pacific Transportation Company (predecessor in interest to Grantor) and Holcomb Corporation
dated July 27, 1990, identified 1n the records ot Grantor as Audit Number S211235. and eranting
cerain rights to said Licensee te use a portion of the Line for cight inch (8") sanitary sewer
pipeline purposes.  This reserved right is intended solely to permit Grantor (o honor s
obligations under said License Agreement and does not const:tute a reservation of rights for anv
other purpose.

(c) The exssung eight inch (8") sanitary sewer pipelines and appurtenant
facilitics referred (0 1n the following sentence. whether owned by Grantor or any third party. and
a perpetual easement upon. vser. along. under and across the portion of the Line that hes five
fect (5) on each «wide of the centerline of such exisung eight inch (8") samitary sewer pipehine and
appurtenant facilitics (the "Easement Area™), for the purposes of constructing. maintaining,
repairing, operating. renewing, replacing, using and‘or removing the eight ich (8") sanitary
scwer pipeline and appurtenant facilities (whether now or hereafter installed, and including
facihities which are the 1echnological successor to any existing or hereafier installed facilities);
together with (a) the nght ot ingress and egress to and from the Easement Area. and (b} the nght
to collect the rents, issues and profits thercfrom. and from anv exisung contracts In addition to
and not in limitation of Grantor's rights under the foregoing reservation of easement, Grantee. for
itself, its successors and assigns, hereby covenants and agrees that Grantee shall not interfere
with the rights of Grantor's Licensee under that certain License Agreement hetween Southern
Pacific |ransportation Company (predecessor in interest 1o Grantor) and Holcomb Corporation
dated July 27, 1990, identified in the records of Grantor as Audit Number S211236, and granting
certain nights to said Licensce 10 use a portion of the Line lor cight inch (8") sanitary sewer
pipeline purposes  This reserved night 1s infended seclely to permit Grantor to honor its
obligations under said License Agreement and does not constitute a reservation of rights for any
other purpose.

(d)  The existing four inch (4") VCP sewer and four inch (4") copper water
pipelines and appurtenant facilities referred o in the following sentence. whether owned by
Grantor or any third party. and a perpetual easement upon, over. along, under and across the
portion of the Line that lies five feet (3') on cach side ot the centerline of such existing four mch
(4" VCP sewer and four inch (4") copper water pipeline and appurtenant facilities (the
"Easement Area"). for the purposes of constructing. mamntaining. repairing. operating, renewing,
replacing, using and/or removing the four inch (4") VCP sewer and four inch (4") copper water
pipeline and appurtenant facilities (whether now or hereatter installed. and including facilities
which are the technological successor 10 any existing or hereafier installed facilities), together
with (a) the right of ingress and cgress to and from the Easement Area, and (b) the nght to collect
the rents. 1ssues and profits therefrom, and from any existing contracts. Tn addition to and not in
him.tation of Grantor's rights under the foregoing reservation of easement. Grantee. for itscll. its
successors and assigns, hereby covenants and agrees that Grantee shall not interfere with the
rights of Grantor's Licensee under that certain Ticense Agreement between Southem Pacific
Transportanon Company (predecessor in interest to Grantor) and James G. Speth dated March

{Freareqy) 4
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19, 1980, 1dentified in the recores of Grantor as Audit Number 8204567, and granting certan
nghts to said Licensee 1o use a portion ot the Line for four inch (4") VCP sewer ane tour inch
(4") copper water pipeline purposcs. This reserved right 1s mtended solely w0 perrmit Grantor to
honor its obligations under said License Agreement ard does not constitule a reservauon or
nghts for any other purpose

() The existing twenty-four inch (24") storm diain pipelines and appurienant
facilives referred 1o in the foilowing sentence. whether owned by Grantor or any third party. and
a perpetual casement upon, over. along. under and acioss the portion of the line that hes five
feel (5 on 2ach side of the centerline of such existing twenty-four inch (2:1") storm drain
pipeline and appurtenant facilities (the "Casement Area™), for the purposes of constructing.
maintaining. repairing, operating, renewing, replacing. using and/or removing the twenty-tour
inch (24") storm drain pipelime and appurtenant facihties {whether now o1 hereafier installed, and
including facilities which are the technological successor to any existing or hereafler insta.led
facilities): together with (a) the right of ingress and cgress 1o and from the Fasement Area, and
(b) the nght 1o collect the rents, 1ssues and prof.ts theretrom. and from any existing contracts  In
addition to and not in imitation of Grantor's rights under the foregoing reservation of easement,
Giranteg, for itselt, its successors and assigns, hereby covenants and agrees that Grantee shall not
interfere with the nghts of Grantor's Licensee under that cenain License Agreement berween
Southemn Pacific [ransportation Company (predecessor in interest to Grantor) and Phillips
Driscopipe, Inc. cated April 20, 1995, identitied in the records of Grantor as Audit Number
S715469, and granting certain rights to said [Licensce to use a portion of the Line tor twenty-four
inch (24") storm drain mipeline purposes. ‘This reserved night is intended solely to permit Grantor
to honor its oblipations under said license Agreement and dves not constitute a reservation of
rights for any other purpose

IN WITNESS WHERLOF. the undersigned have executed this Quiiclaim Deed as of
L2010,

UNION PACTFIC RAILROAD COMPANY,
Attest: a Delaware corporation

By _ .
Tutle: __

Assistant Secretary

(SEAL)

(PO1SGYSY )
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APPROVED ASTO FORM:

Counsel

0611
Second Amendmuert i PSA
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—

SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION, a public
agency created under California law

By
Name.
[ 1le:

“3y15592) 6
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SIATE OF NEBRASKA )

COUNTY OF DOUGLAS )

On___ _ 2010, before me, a Notary Public m and lor said County
and State, personally appeared ~and _ .
who are the and the Assistant Secretary, respectively. of UNION

PACIFIC RAILROAD COMPANY . a Delaware corporation, personally known to me (or proved
to me on the basis of satisfactory evidence) Lo be the persons whose names are subscnbed 1o the
within nstrument, and acknowlecged to me that they executed the same in their autnonzed
capacities. and that by their signatures on the instrument the persons. or the entity upen behalf of
watch the persons acted. executed the mstrument.

WITNESS my hand and ofticial seal.

.\‘ola-ry Public
(SEAL)

{P0125992) u \ehents\G2163 7\ 102335\p0125692 dor
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STATE OF CALIFORNIEA )
b oSS,
COUNTY OF SANTA CRUZ )
On . , 2010 belore me. a Notary Public in and for said County
and State, personally appeared ] and
who are the and the

respectively, of SANTA CRUZ COUNTY RFGIONAL TRANSPORTATION COMMISSION.,
a public agency created under California law. and who are personally known to me (ur proved to
me on the basis ol satislactory evidence) 1o be the persons whose names arc subscribed w in the
within instrusnent, and acknowledged to me that thev executed the same in their authorized
capacttics. and that by their signatures on the instrument the persons, or the ertity upon behalf of
which the persons acted. executed the instrament.

WITNESS my hand and official seal.

Notary Public

My commission expires:

(SEAL)

'PO12ERG v ehenars (2163751024 35400175992 auc
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SCHEDULE 1 TO QUITCLAIM DEED

LEGAL DESCRIPTION OF PROPERTY
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SCHEDULE 2 I'Q QUITCLAIM DEED

FORM OF OPTION
|To Be Executed in Recordable Form]

1. The pornion of the Property between milepost { _ "and mulepost | ] (the
"Railbanked Property™) 1s subject 1o the effective orders of the Surtace Transpurtation Board
("STB™ applying Section 8(d) of the National Trails System Act. 16 Ui S C. Section 1247(d;.
The Railbanked Property shall remain under the jurisdiction of the STB {or its successor agency )
pursuant to applicable regulations of said agency for reactivation of freight rail service and for
interim trail use In the event Grantee shal! apply to the STB (or its successor agency) 1o cease
railoanking all or any portion of the Railbanked Property. Grantor shall not object to such
applicauon.

2. Grantor hereby grants 10 Grantee an option for a penod of Y9 years after the date
of this Option to acquire Grantor's residual night to reactivate freight rail service on all or any
portion ol the Railbanked Property. Such opuon (i) shall be exercisable upon 10 days prior
written notice to Grantor after Grantee has obtained regulatory authority to acquire such resigual
right. and upon tender of $10 as additional consideration, or (ii) may be waived by Grantec upon
writlten notice to Grantor.

-

3. If Grantor rcactivates freight rail service on any portion of the Railbanked
Property, Grantor (1) shall reimburse Grantee for the amount Grantee has paid for the portion of
the Railbanked Property in question. including all improvements subsequently constructed
thereon. or the then-current market value of the portion of the Railbanked Property 1n question,
whichever 1s greater. and (u1) shall be solely responsible for the restoration of tracks. tics and
other structures necessary for freight rail service.

{PoL. Aot u \chenzs\02153 711624 370125992 doc



CERTIFICATE OF ACCEPTANCE

(Pursuant to Government Code §27281)

[his is 10 certify that the interest in real property transferred by Quitclaim Deed as of
_ . 2010, tfrom Umon Pacific Railroad Company. a Delaware corporation, to the
SANTA CRUZ COUNTY REGIONAL TRANSPORTATION COMMISSION, a pubiic agency
created under Cahifornia law (*Grantee™), is hereby accepted by the undersigned officer pursuant
to authority conferred by Resoluuon No. _ of Grantee’s Commission. adepted
_ . 2010. and Grantee consents to recordation therco! by its duly authorized

representative.
SANTA CRUZ COUNTY
REGIONAL TRANSPORTATION
COMMISSION
Date: 2000 By. L
Ttle

APPROVED AS TO FORM:

Counsel

DC_ILSEY u sehenisid. 16371102435,p022%992 doc
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ADMINISTRATION, COORDINATION AND
LICENSE AGREEMENT
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ADMINISTRATION, COORDINATION, AND LICENSE AGREEMENT

This administration, coordination, and hcense agicement is dated

| 20402011, and is between the Santa Cruz County Regional Transportation

Commission (the “Commission™), a public agency created under California law.
and Sicrra Northern Railway. a Calitfornia Corporation (Sierra™).

The Commission purchased the Santa Cruz Branch railioad line (the
“Property”™) from Union Pacific Railrvad Company ("UPT), via an August 20,
2010, Purchase and Sule Apreement (the ~Purchase and Sale Agreement™), and

UP reserved an cascment to conduct commeon carrier freight railroad
operations on and over the Property (the “Treight Easement™), which Freight
Easement is set torth in the Quitclaim Deed by which UP, as grantor. quitclaimed
all of 1ts right. utle and interest in and to the Property to the Commssion. as
grantee; and

[IP has quitclaimed ali of 1ts right, title, and interest 1n and to the Freight
Easement to Sierra and Sierra is the sole freight rail operator on the Freight
Easement:

Sierra needs a long-term agreement of at least 10 vears, covering ali facets
of railroad operations, in order to justify its investment of time and money needed
to conduct such railroad opcrations, and

Sierra and the Commission desire to establish their respective rights and
obligations with respect to the Property and the Freight Easement by entering into
this agreernent.

The parties therefore agree as follows
L. Definitions

1.1 The term “Commussion™ 1s defined in the introductory paragraphs
of this agreement and includes its dircctors, officers. employees,
agents. parents, subsidiaries. affiliutes. commonly controlled
enuities, and all others acung under 1ts or their authority.

1.2 The term “Coordination Commitice™ is defined as the commitiee
established by the parties pursuant to Section | 1

13 The term “FRA™ is defined as the United States Federal Ralroud
Administration vur its regulatory successor.

14  The term “Freight Easement” is defined in the introductory
paragraphs of this agreement.

| o 28qunG () 1| P} 25851 ]
A Imiritraton & Contdinaten Agreement



1.9

1.10

| ssrongr

The term “Freight l-asement Property” 1s defined as the portion of
the Property subject to the Freight Easement censisting of all real
and personal property within 10 feet of the centerline of any track
on the Property except where roadways. build'ngs, or Property
boundary lines reduce such distance to less than 10 feet, and except
for any re1amed rights and personal property described herem

carrier rail freight operations, rnights, or obligations as to the
Freight LEasement Propertv including freight transportation.
switching, temporary rail car storage (subject to the conditions of
Section 2.43). transloading freight and dispatching.

The term “Hazardous Matenals™ is defined as any substance:
(a) that now or in the future is regulated or governed by, requizes
investigation or remediation under, or is defined as any hazardous
wasle, hazardous substance, bio-hazard. medical waste, pollutant.
or contammant under any governmental statute. code, ordinance,
regulation, rule. or order. or any amendment thereto. including the
Hazardous Material Transportation Act 49 US C. § 5101 ef seq.,
the Comprehensive Environmental Response Compensation and
Lialmlity Act, 42US.C. §9601 er seg., and the Resource
Conservation and Recovery Act. 42 11.S5.C. § 6901 er sey.. or
(b} that is toxic. explosive. corrosive. flammable. radicactive.
carcinogenic, dangerous. or otherwise hazardous. including
gasoline. diesel. petroleum hydrocarbons.  polvchlorinated
biphenyls (PCBs). asbestos, radon. and urea formaldehyde foum
insulation.

The term “Hazardous Materials Laws™ means all present and
future governmental statutes, codes. ordinances, regulations, rules.
orders, permits, licenses. approvals, authorizations. and other
requirements of any aind applicable to Hazardous Matenals

The terms “include™. “includes”, and “including™ are 10 be read as
if they were followed by the phrase “without limitation.”

The term “l.oss™ is defired as any loss, damnage. claim, demand,
action, cause of action, penalty, fine, pavment, cost, liability. or
expense of whatsoever nature. including court costs and reasonable
attornevs’ fees. resulting from or 1elated to0: (a) any injury to or
death of any person. including officers. agents. and emplovees of
the Commussion or Sierra; or (b) damage to or loss or destruction
of any property, including the Property. any adjacent propertv. and
the roadbed. tracks. eyuipment, other property ol the Commission
or Sicrra, and any property 1n the Comrmssion’s or Sierra’s care or
custody.

(3]
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The term “Propenty™ 1s defined as the enure Santa Cruz Branch
railroad line night-of-wayv purchased {rom UP by the Comnussion,
including all improvements therelo. whether now existing or
hereafter constructed

The term “Rai'road Fac,liues™ 1s detined as all tracks and other
railroad property and fixtures, including ties, switches. trackbeds.
bridges. trestles. retaining walls. culverts, railroad signs. switch
mechanisms, signals, grade crossings. active and passive grade
crossing warning devices and other appurtenances associated with
the trackage described on Exhibit A and localed on the Fieight
Eascment Property

The term “Sierra”™ is defined :n the introductory paragraphs of this

agreemeni and includes its directors, ofticers. emplovees. agents.
parents, subsidiaries. attfiliates. commonly coatrolled entities. any
other related persons and entities. and all others acting uader 1ts or
their authority.

The term “STB” is defined as the United States Surface
Transportation Board or its regulatory successor.

tourists by ra:l. Tourist Service does not include regularly-
scheduled passenger transit or commuler service

The term “LLP” is defined 1n the introductory paragraphs of this
agreement.

Commission Grants Rights

Freight Scrvice The Commission grants Sierra the exclusive nght
and obligatien to provide Freight Scrvice on the Freight Fasement
Property Sierra’s rights and obligations to provide Freight Service
under this agreement are limited to thosc set torth in the Freight
Easement or in this agreement. Sierra may not, 1n performing such
Freight Service, cxceed the maximum speeds authorized by
applicable law for the existing track conditions or transport reil
cars exceeding the applicable track and bridge weight limits.

Trackage License. The Commussion grants Sierra an exclusive
license to use, maintain, repair. and operate all of the Railroad
Faciliies for all I'reight Service purposcs. Notwithstanding their
location on the Freight Lascment Property. buildings and other
fixtures which are not appurtenances associated with the tracks and

related ruilroad property are not included as part of this license.

(2]
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23, _No Materal Interierence with Freight Service. Notwiths:anding the

rightc retained by the Commissign_undcr_this agreement, the

exercise of such rights by the Commission may not. matenally
interfere with Sierra’s Freight Service rights and obligations under

federal law, unlcss first approved by the STR

2.4, Tounst Service and Qther Third-Partv Licenses.

2.4.1. Sierra Tourist Service. The Commission grants Sierra a
non-exclusive license 1o use the Freight Easement Property
and Railroad Fac'lities 10 provide Tourist Service between
Muepost 1874 in Santa Cruz and Milepost 31.39 in
Davenport: provided that prior to the commencement of
operations () the Commussion has approved in writing a
detailed plan from Sierra describing such l'ourist Service,
{b) the Tourist Service will not matenally contlict with, and
will be subject and subordinate to Freight Service, and (¢)
Sierra has obtained any govemmental authorizations
required under applicable law for such Tourist Service.
Sierra’s Tourist Service plan shall include, at a mmimumn.
the proposed seasons, dates and times of operation
(including a proposed train schedule). a financial plan and a
marhketing plan. The parties understand and agree that
Sierra may assign this Tourist Service license to
Mundocino Railway by written assignment approved in
writing by the Commission. The assignment shall require
Mendocino Railway to be bound by the terms and
conditions of this agreement relating to this Tourist Service
license and to attorn to the Commission as the licensor. No
such assigniment shall reheve Sierra of its obligations under
this agreement, including obligations related to this Tourist
Service licensc.

2.4.2. Third-Party Licenscs. The Commussion rcserves the right to
grant additional licenses over the Freight Easement
Property and the Railroad Facilities provided that any such
licenses: (a) do not materially conflict with, and are subject
and subordinate to. Sicrra’s right to use, maintain, repair.
and operate all of the Railroad Facilities for all Freight
Service purposes. (b) do not materially conflict with any
other license with a plan previously approved in writing oy
the Commission. (¢} require the licensee to pav its
proportionate share of Sierra’s costs (including labor costs.
materials costs. equipment cosls —— using equivalent rentai
costs as a proxyv for capital and maintenance and repair

I8
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costs

travel, fue., contract labor, and appropriate

overhead) to maintain and repair the portion of the Freight
Eascment Property and Railroad Facilities used by the
licensce, and (d) reguire the licensee to (i) provide
insurance equal to or better than that required of Sierra in
Section 9 and (i1) indemnify and hold haimless Sierra and
the Commission as to any Loss arising out of or related to
licensee’s operations.

2.4.2.1. For a period of three years after the effective dute of

LRGN ou o gase
Admimistration & Courdinalion Agreemnt

this agreement, any third-party license for Tourist
Service between Milepost 20.9 and Milepost 31.39
will be decmed to materially conflict with Sierra's
Tourist Service license, except in the case of special
Tourist Service events as described in Section
234.2.9 The provisions of this Section 2.34 2.1 are
conditioned on the following (all dates are measured
following the cffective date of this agreement):

Within 6 months: Sierra shall submit its plan
for its initial Tourist Service to the Commaission
pursuant to Section 2.24.1

Within 3 morths after Commission approval ol
initial plan: Sierra shall ensure that the Railroad
Facilities for its initial Tourist Service meet and
are maintained to Class 1 track standards and
obtain appropriate FRA and PLUC inspections to
verify the same

Within 5 months atter Commission approval of
inutial plan- Sierra shall secure all permits and
agreements required to operate its initial Tourist
Service

Within_ 6 months atter Commission approval of
initial _plan:  Sierra shall ininate its 1nt:al
Tourist Service.

Levels of Service: Sicrra’s Tounst Service shall
carry the fo'lowing numbers of revenie
passengers:

[.  First Year of Service. 5.000 passengers.

1. Second Year of Service: 10.000 passengers.

I1). Third Year of Service' 15,000 passengers.
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Following the date that 1s three years ahier the
effective date of this agreement, a third-party
license will be deemed to materialty conflict with
another license with a plan previously approved in
writing by the Comumission il the third party (a)
operates on a substantially similar portion of the
Freight Easement Propertv and Railroad Fuacilities
covered by the previously-approved license/plan.
(b) permits an activity that is substantially similar 1o
the previouslv-approved license/plan and (c)
operates during substantially similar seasons. and on
substantially similar days and times of day, as the
previously-approved license/plan.

A6 Sierra or any third-party licensee ("Tourist

Operator™) fails to initiate and conunue 1o opelate
Tourist Service substantially in accordance with the
plan approved by the Commission, then the
applicable Tourist Operator’s operations may, at the
Commussion’s option, lose priority over any other
operations, but only 1o the extent of such failure to
operate.

.If Sierra constructs capital improvements 10 the

portion of the Freight Easement Property and
Railroad Facilities used by the licensee. the
Commission shall promptly  and  reasonably
determine (i) the benefit of such improvements to
the hcensee. (ii) the cost apportionment of such
improvements between Sierra and the licensee, and
(i) the appropriate amortization period for such
improvements (for capital improvements the
Commission shall make such determination
concurrently with 1ts approval of such capital
improvements pursuant to Section 62).  The
licensee will, within 30 days following receipt of
writlen notice, pay amounts due As used in this
agreement, the term “capital improvement” means
any improvement o: repair that is subjcct to the
capital depreciation rules of the Internal Revenue
Service.

. The licensee’s proportivnate share ol Sierra’s costs

shall be calculated 1n advance by Sierra (based on
the prior year’s maintenance and repair costs plus
any reasonably anticipated extraordinary
maintenance and repair costs. und the parties’
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rejative need or usage during the licensee’s
operaling season) on a car-mile basis as to ‘the
portion of the Freight Easement Property and
Railroad Facilities used by any licensee  (As used
in this subsection, “repair costs” refers to the cost uf
iepaits that maintain pioperiv in good operating
condition and not to repairs that are “capital
improvements,” which are dealt with 1n Subsection
234243 The licensee shall pay 1ts proportionate
share of costs monthly in advance during the
months of the licensee's operations. Sierra shall at
the end of each calendar vear reconcile the amounts
paid to the actual costs incurred If the actual costs
exceed the amount charged to the licensee, the
licensce will within 30 days following receipt of
written notice of such reconciliation pay the
additional amount to Sierra. If the actual costs arc
less than the amount charged 1o the licensee, Sierra
will within 30 days following such reconciliation
refund the balance Lo the licensee

. Il the Commission. in its discretion. elects to require

a lower level of insurance coverage fur the licensee
than the level of coverage then required of Sierra
under Section 9. the Commission  shali
correspondingly lower the limits of coverage
requited of Sierra under Section 9. provided that if
Sierra elects to reduce the levels of its insurance. it
shall also reduce the self-insured retention to the
level required of the third-party licensee

. The Commission or its designee shall have the right

to review, obtain, and copy ull books, records,
computer records, accounts. documentation and any
other materials (collectively “Records™) pertaining
to Sicrra’s costs that are subject to apportionment
under this section, including any Records in the
possession of any subcontractors, for the purpose of
monitoring, auditing, or otherwise verifying said
casts. Sierra agrees to provide the Commission or its
designees with any Recoirds requested for this
purpose and shall permit the Commission or its
designees access to its premises, upon reasonable
notice, during normal business hours, for the
purpose of inspecting and copying such Records.
Sierra further agrees to mamtain such Records for a
period  of three vyears. The Commission
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acknowledges and agrees that these Records
constitute Sierra’s contidential information and skall
not be disclosed to any third-party without Sierra’s
prior written approval, except as otherwise required
by applicable law.

Sierra wiil reasonab’y cooperate with any third party
kolding rights to use the Property. including.
without limitation. any third-party lourist Service
operalor  seeking to  secure the necessary
certification or qualitication required by applicable
law to operale on the Railroad Facilities.

In addition to all other rights of Commission under
this agreement. and notwithstanding anything to <he
contrary in this agreement. the Commssion reserves
the nght to use the Freight kasement Property and
Railroad Facilities Tor special events. Such special
events shall be subject to the provisions of Scctions
2.34.2.(a) and (b), provided that such special events
will only be deemed to materially conflict with
another license with a pian previously approved in
wriling by the Commission 1f’ they operate during
the sarne season, and on the same days and times of
day. as the previously-approved heense/plan.  The
Commission will consult with Sierra regarding
Sierra’s willingness and zbility to operate such
special events.

It the Commission elects to have Swerra operate the
special cvent. Sierra will operate the special event
tor an all-inclusive tee (for locomotive. crew, fuel,
trainset. and trackage rights) (the “Special Event
Fee™ n the amount of $4,500 per day 1t the
Commission clects to have another operator operate
the special event, the Special Event Fee paid to
Sierra will be $2,500 per day. which fee shall cover
all services to be provided by Sierma to support an
event operated by a third party including. but not
limited to, dispatching, inspections, and
maintenance (but excluding Sierra’s provision of
any locomotive. trainset. crew. and fuel). The
Special Event Fee shall be adjusted annually as of
July it of each yeur to an amount calculated by
multiplying the Speaial Event Fee specified above
bv a fraction, the numerator of which shall be the
United States Department of Labor's Burcau of
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Labor Staustics Consumer Price [ndex, All Urban
Consumers. All ltems, San Francisco-Oaklind-San
Jose, CA {1982-84=100). or the successor of such
index (the "CPI"), for the month immediately
preceding such adjustment. and the denominator of
which shall be the CPL for June 2010. Nothing in
this paragraph shall preclude the Commission and
Sierra from negotiating other arrangemcnts for
special events (e.g.. special events for which there 1s
a different operational or fee structure, including
events for which Sicrra is both the operator and
receives all or a portion of the fare revenue).

Temporary Rail Car Storage. Subject to the terms and conditions
of this agreement, Sicrra may enter inlo agreements with any party
for temporary rail car storage or repairs. However, Sierra shall not
enter INto any agreements pursuant to this section without
obtaining the Commission’s prior wriflen consent

25.1.
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Unless otherwise cxpressly agreed by the Commission in
wnting, Sierra will not (i) store more than 100 rail cars. {11)
store rail cars in locations other than those marked on
Lxhibit B (which locations are intended to substantially
avoid visihihty {rom Highway | and blocking designated
public beach access), or (iii) store any rail car {or more than
six months. Absent the Commussion’s prior wriiten
consenl. which consent may be withheld in the
Commussion’s sole discretion, Sierra may not store railcars
that have been used to transport Haza-dous Materials unless
such railcars are empty or contain oniy residual amounts of
Hazardous Materials.

Following the carlier of (i) Sierra’s institution of Tourist
Service pursuant to Subsection 2 34 1, or (1i) three vears
after the effective date of this agreement, Sierra shall not
exercise its right to use the Freight Casement Property or
Railroad Facilities for temporary rail car storage o1 repair
in a manner that matenally atfects the ability of any third-
party Tourist Service licensee 1o access the Railroad
Facilities for the purpose of cxercising its licensed rights.
A reciprocal provision will be placed in any third-party
license for ['ourist Service granted by the Conumsston.

The provisions of Subscctions 2.45.. and 245.2 apply 0
future storage agieements as well as storage agreements
existing as of the cffective date of this agreement.

o
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Investigation.

26.1 Sierra herehy acknowledges that (a) it has sausfied itself at
the time of this agreement with respect to the condition of
the Freight Easement Property and Railroad Faciliues and
their suitability tor Sierra’s intended use: (b) 1t has made
such investigations as it decms necessary with respect (o
the Freight Easement Property and Railroad Facilities. as
they exist at the time of this agrecment, and assumes
responsibility therefor as to its occupancy and use thereof;
and (c) ncither the Commission nor any of the
Commission’s agents has made any oral or written
representations or warranties with respect to the Freight
Easement Property or Railroad Facilities.

)
o
)

The Commission acknowledges that Sierra cannot make
any investigation. or satisfy itself. with respect to how the
Property or the public’s use of the Property may change
foliowing the Commission’s purchasc of the Property from
UP. In the event that any public use of the Property, or
illegal activities by third partics including trespassing.
cause any significant economic or operational problems for
Sierra, Sierra may terminate this agreement. provided
Sicrra complies with the provisions of Section 8.3.

As-Is. Where-Is. Sierra shall take the Freight Easement Property
in an “as-is, where-is” condition and without any express o1
implied warranues, inctuding. but not limited 1o, any warranties of
rmerchantability, fitness for a particular purpose or volume or
quality of traffic on the Freight Easement Propertyv. and suhject to:
(1) encroachments or other existing conditions, (i) all existing
ways, alleys. privileges, rights. appurienances and servitudes,
howsoever created, and (ui) the Commission’s rights hereunder.

Release. Sierra, for itself. its successors and assigns, to the
maximum extent permitted by law, hcreby waives, releases.
remiscs, acquits and forever discharges the Commission, its
officers, employees, agents, successors and assigns, from any I.oss
in anv way arising out of, or connccted with, the known or
unknown, existing or future physical or environmental condition of
the Freight Easement Property and Railroad Facilities (including
any [lazardous Materials contamination in, on. under, or adjacent
to, the Freight Easement Property. or any clearance constraints on
the Freight Fasement Property). or any federal, state, or local law.
ordinance, rule or regulation applicable thereto.

RITRIETT 10
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28 1. Sierra hereby grants 1o Commission, on behalt of any
insurer providing property. general liability, or automobile
liability insurance to either Sierra or Comimission with
respect to the operations o7 Sierra, @ waiver of any right to
subrogation which any such insurer of Sierra may acquire
against Commission bv vutue of the pavmen: of any loss
under such insurance.

2.8.2. If any l.oss described in Section 2.7-8 is caused by a third
party under contract with the Commission, the
Commission may, at ils option, (1) pursue any claim it may
have against the third party contractor. or (ii) assign to
Sierra any such claim, provided that Sierra shall not be
obligated to pursue such claim. Any amounts recovered as
a result of any such claim shall, to the extent they exceed
any fees and costs incurred in pursuing such claim, be used
(o repair or replace any of the following that are dumaged
ot destroyed in connection with the suhject [L.oss:

28.2.1. Fust, Freight Easement Property and Railroad
Facilities;

2822 Then, railroad equipment

If Sicrra commences abandonment proccedings for the
subject portion of the Pioperty under Section 8.3, the
Commission will not assign any such claim 1o Sierra and
neither party will have any further responsibility under this
Subsection 2.78.2 as to such claim. If Sierra's
abandonment application is withdrawn, or not approved by
the STB. th¢ Commission may assign such claim 1o Sierra,
as provided above

28.3. The provisions of this Section 2.78 shall survive the
termination or expiration of this agreement.

2.9. The rights granted by the Commission under Sections 21 - 245
are subject to all existing licenses, leases. easements, restrictions.
conditions, covenants, encumbrances, liens and claims of title that
may affect the Property and the word “grant™ as used herein shall
not be construed as a covenant agamst the existence ot any thereof.

3. Limitation and Subordination of Rights Granted
KR Commission’s tJse of Property. The foregoing granted rights are
subject and subordinate 1o the Commission’s prior and continuing
right t0 use anc waintain the Property for any purpose that is not
irconsistent with this agreement. Without limiting the gencrality of
W 26 100y U2 1L LRI 28RN I
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the foregoing, the Commission may construct, maintain, repair.
renew, use. operate, change. modify or relocate public projects of
any kind, railroad tracks. signals. communication equipment, fiber
optics. pipelines. or other facilities upon. along, or across any or all
of the Property. all or any ot which the Commission may treclyv do
at any time or times withoul habilny w Sierra lor compensation or
damages: provided, however, that the Commission mayv not
materially interfere with Sierra’s nghts and operations under thus
agreement or Sierra’s Freight Service rights and obligations under
tederal law (unless first approved by the STB); and provided,
further, that the Commssion shall 10 the extent possible notify
Sierra as soon as practicable of any such planned or actual
interference and provided that the Commission takes all practicable
measures to minimize any such interference. Sierra shall
reasonably couperate with the Commission in implementing the
foregoing uses of the Property. If the Commission or its designee
requests Sierra’s assistance to transport materials or to perform
other transportation or construction services for public projects.
Sierra will provide such assistance at rates reasonably to he
determined between the parties.

Commijssion’s Inspection _Access; Access for Maintenance. ‘The
Commission may, as reasonable and as coordinated in advance
with Sicrra. (i) inspect the Freight Fasement Property and the
Railroad Facilities, including any rail-yard or maintenance [acility
used in connection with Freight Service or Tousist Service, and (11)
access the Freight Easement Property and Railroad Faciliues
(including access with Commission or third party rail vehicles) as
necessary to maintain areas of the Property outside of the Freight
Easement Property that arc not otherwisc reasonably accessible.
The Commission shall defend. indemnify and hold Sicrra, its
officers, directors, employees, and agents, harmless from and
against Loss arising from injuries to or death of the Commission’s
officers. directors, employees. agents. nvitees, and contriactors
rclating to such inspections. regardless of the cause of such
injurics, death, or damage and regardless of the negligence of any
person. except 10 the extent caused by the wiliful misconduct or
gross negligence of Sierma, its employees, or agents. The
Commussion shall ensure that anv of 1ts officers, directors.
cmployees, agents. vitees, and contractors 1nvolved in such
inspections are trained in all safety requirements and qualified for
any operations related to work conducted on or necar railroad
operations

Future At-Grade Crossings. The parties acknowledge that (1) local
governments may desire to create future at-grade public crossings
of the Freight Easement Property, and (i1) the Aptos Village Plan.

o
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dated February 23, 2010, specifically includes a future at-grade
roadway crossing of the Freight Lasement Property at
approximately Milepost 12 55 Sierra shall, at no cost or expense
to itself. cooperate with the efforts of any applicable local
governments to secure PUC approval of such crossings: provided.
howcver. that Sierra shall be entitled to raise any reasonable safety
concemns related to such crossings The fees and costs associated
with the construction, maintenance. and repair of such crossings
shall be set cither by agreement between Sierra and the applicable
local government (which agieement shall become a Sierra
Agreement under Sections 4.2 and 4 3). or by the PUIC pursuant 10
Public Utilities Code Section 1202, et seq.

4. Assignment of certain Contracts and Agreements
4 1.  Pursuant 10 the Assignment and Assumption Agreement dated as

[EETCEERECT |

of December 18, 2009, Union Pacific assigned to Sicrra certain
agreements concemning the operation of the Railroad Facilities.
including all track agreements, grade crossing agreements, and
other operating agreements set forth in Exhibit C hereto (21l such
agreements hereinafter referred to as the “Sicrra Agreements™).
Upon close of escrow under the Purchase and Sale Agreement.
Union Pacific will assign to the Commission all other agicements
relating to the Property, including all easements. liccnses. und
leases (all such agreements hercinafter referred to as the

“Commission Agreements™).

Subject_to_the provisions of Section 2.3, which prohibit material
mterference with Sienals Freight Seiviee rights apg_obligations
under tederal ,aw, unless Listapproved by the §IB. Awv—uny. new
Sierra Agreement is subject 1o the Commission’s prior written
consent and is to be documented by Sierra using forms approved
by the Commission. which forms shall. among other (hings,
include provisions indemnifying the Commussion and holding it
harmless from any Loss in connection with the exercise of rights
under such agreements, and the construction, maintenance, or
operation, of any facilities constructed in connection with such

agreements

In addition to the general consent reguirement of Section 4 2.
Sierra is not, without the Commission’s prior writicn consent

any new Sicrra Agieements affecting the Freight Fasement
Property or Railroad Facilities for a term exceeding the term of this
agreement.

-
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Sicrra is not, without the Commuission’s prior wnitten consent, to
terminatc or modify any Sierra Agreement.

Maintenance and Operation of Railroad Facilities

Initial Rehahilitation and Repair Projects. The Commission may,
subject to the Commission’s contracting policies, rules. and
procedures and to the terms of this agrecment, including Section
6.1. perform any rchabilitation of, or repairs to, the Railroad
Facilitics required to be performed under the terms of the Purchase
and Sule Agreement.

Maintenance of Freight Easement Property and Railroad Facilities.

5

rn
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Freight Eascment Propertv and Railroad Facilitics. Sierra,

PEITARET

at its expense, shall keep the Freight Easement Property
and Railroad Facilitics used by Sierra (including occasional
usc, or usc for rail car storage or lay down space) in good
repair and in a good and safe condition 1n conformity with
applicable law or any Sicrra Agreement.

. Weeds, Trash, Drainage and Graffiti. The parties agrec that

Sierra shall be responsible for: (1) dramage and culvert
maintenance and clearance on the Property unless a third
person or entity is contractuglly responsible for such
maintenance and clearance, and (ii) wced abatement,
vegetation management, and trash collection over the
Freight Kasement Property as required by applicable law.
The Commission grants Sierra a license to enter all
portions of thc Property as necessary to perform such
maintenance: Sierra shall be required to repair any damage
causcd as the result of Sierra’s performance of any such
maintenance. Except as required by apphcable law, Sierra
shall not be responsible for the prevention, removal. or
abatcment of graffiti wheresoever it may occur. Sierra shall
also not be respornsible for druinage maintenance, weed
abatcment, vegetation management, or trash collection
related to any construction by the Commission (except tor
Railroad Facilitics that Sierra is cnutled to use), or
necessitated by the actions of any third party authorized by
the Commission to be on the Property. or related to any
actions. omussions, or siuations oft or ouiside of the
Property

Siopes, Trees und Other Conditions outside of Freieht
Easement Property Sierra may, at 1ts option, enter portions
of the Property outside the Freight Lasement Property to

14
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maintain or 1epair slopes. cleur fallen trees and branches, or
address other conditions. as necessary to ensure the safety
ot Sierra's operations. The Commission grants Sicrra a
license to enter ull portions of the Property as neccssary to
perform such work, Sicrra shall be required to repair any
damage caused as the result of Sieira’s performance of any
such maintcnance The Commission shall have no hability
to Sierra for maintenance of portions of the Property
outside of the Freight Fasement Property and Sierra’s
cxclusive remedies for damage to the Freight Eascment
Property or Railroad Facilities shall be Iimited to those sct
forth in Sections 5.5.3 and 8.3. However. this scction shall
not apply to any claims that result from the sole active
negligence or willful misconduct of the Commission or 1ts
officers. directors, employees, agents. contractors, or a
third party under contract with the Commission. in which
case Sicrra’s exclusive remedics arc those set forth in
Section 2.78.2. 8.3 and 14.2.

Scope of Ma'ntenance. IFor purposes of this section 5.2. the

o

1PU enaE

maintenance and repairs to be performed by Sierra include.
as required by applicable law. ta) inspections. testing. track
profiling, adjustments. lubricating. weclding, re-spiking
surfacing. tamping. and any other tasks constituting
customary and routine maintenance of track structures; (b)
repair. renewul, rceplacement, or other customary and
routine work required to ensure the safety of Railroad
Facilitics. including compliance with any applicable brndge
safety management program regulations that may be
promulgated by the Secretary of Transportation pursuant 10
Public Law 110-432. Section 417, including the regulations
set forth in 49 CI'R Part 237: {c) weed and brush control
and drainage management, and (d) compliance with all
mandated reporting. Sierra shall not be in default under this
agreement if it does not perform tie replacement programs
or upgrades of rail. switches. bndges. or other track
material provided that (¢} Sicrra’s failure to perform such
replacement programs or upgrades docs not violate
applicable Jaw or Sierra’s specific maintenance obligations
under this agreement, and (f) Sierra uses reasonable
diligence to seek outside funding sources for such wosk,
The Commission shall have no responsibility 1o maintain
the t-ackage, structures, or any other Railroad Fucihtics.

Concurrently with the execution of this agrecment and
deposit into escrow, both parties shall execute and deliver
to the FRA a wntten notice ot the assignment of track

IS
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inspection and maintenance responstbihities, and bridge
safety management responsibilities, o Sierra in accordance
with 49 CFR § 213.5(c) and 49 CFR § 237 3. The notice of
assignment shall attach a copy of this agreement.

N
9
2\

Limits of Commission Liability. Notwithstanding the
limitatons on  the  Commission’s  mainenance
responsibilities set forth in Section 3.2, the Commission
shall be responsible for the maintenance of any
improvement it constructs on any portion of the Property.
As used in this subsection. the term “improvement”
excludes improvements made to the Railroad Facilities,
unless such improvement is made at the request of a third-
party, in which case such third-party shall be responsible
for the incremental incrcase in the maintenance cost
thereof. Notwithstanding the foregoing, maintenance
responsibility for improvements to public crossings shall be
governed by the provisions of Section 3 3

Ownership of Track Materials. All track materials installed by
Sierra as part of the Railroad Facihties shall be of equal or better
guality than those track materials existing at the time of execution
of this agrecment, or after completion of rchabilitation and repair
projects by the Commission, including the projects described in
Section S.1, and shall become the Commussion's property. All
materials removed by Sierra from the Railroad Facilives and
replaced as part of maintenance, repairs, or capital improvements
shall, if the decision 1o remove them was Sierra’s, become the
property of Sierra. Sierra shall not. without the prior written
approval of Commission, remove track materials or other
improvements from the Property unless they are replaced as
provided in this section. Sierra shall keep a written record of track
materials and other improvements removed from, o1 installed
upon, the Property and shall provide un updated copy of the record
to the Commission on or before the end of each calendar quarter.

Clearing of Obstructions. Derailments, and Wrecks. Sierra shall as
soon as practicable clear any obstructions, derailments. and wrecks
of railioad equipment or Railroad Facilities.

5.4.1. To the extent that any such obstruction, derailment. or
wreck damages the Property, Siemra shall as soon as
practicable restore the Property to the condition 1t was in
prior to the obstruction, derailment, or wreck.

$4.2. If Sierra fails to comply with the provisions of this section,
the Commission may perform the required acuon and

(P ZeRgy? 16
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charge Sierra the reasonable cost thereof. Notwithstanding
the foregoing, the Commission shall not charge Sierra for
the restoration of any damage caused by any third party to
any bridge or if in the Commission’s reasonable judgment.
such damage does not expose the Commission to potenual
liability to the FRA, PUC, or any other third party. and
either (A) such damage does not ohstruct or interfere with
any roadwav or other property or facility used by the
Commission or another third party, or (B) Sierra abandons
the subject portion of the Property under Section 8.3. In
addition, the Commission shall not charge Sierra for the
restoration of any damage caused by the Commission's
contractors, or any third party granted access 10 the
Property by specific agreement with the Commission.

Ln
'
W2

Nothing in this section is intended o0 preclude legal action
by Sierra or the Commission against any third party
causing such obstruction, derailment. or wreck

5.5.  Responsibility for Repair or Replacement.

5.5.1. Damage Caused by Freight Operations. FExcept as
otherwise sect forth in this agreement. Sierra will be
responsible to repair or replace any damage to the TFreight
Easement Property or Railroad Facilities caused byv. or
related to, Sicrra’s operations.

N
n
[eo)
‘G‘
[~}
o]
et
o
e
0
=]
S
in
(2}
Q.
g
L
@]
g
n
v,
2
Ind
v
[£]
=
[
z
-
o
—
[on
(43

responsible to repair or replace any damage to the Freight
Easement Property or Railroad Facilities caused by the
Commission, its officers. directors, employees. agents. or
contractors.

n
n
(9]

Damage Caused by Acts_of God or Other Factors beyond
Sierra’s Conurgl. If any portion of the Freight Easement
Property or the Railroad [lacilities are damaged or
destroyed by flood, fire, civil disturbance. carthquake, earth
movement. storm, sabotage, act of God, terrorism. accident
or any other event beyond Sierra’s reasonable control,
including damage or destruction caused by third parties,
even if said damage or destruction originates outside of the
Freight Easement Property, then Sicrra may, but shall not
be required to. at no cost or cxpense to the Commission. {a)
repair. or causc to be repaired, the damaged or destroyed
portion of the Railioad Facilities, (b) replace, nr cause to be
replaced. such portion of the Freigkt Eascment Property or
the Railroad Facilities: or (¢) seex tu abandon ‘Tourist

"“".:“!' -I-HCQ ‘);_.IJ_ Hca kit T ; 7
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Service or Freight Service over all or such portion of the
Property as Sierra deems appropriate as sct forth in Section
8.3.

6. Construction, Reloeation, or Removal of Railroad Facilities
6 1. By the Commission.

N 2103 1]

6.1.1.

6.1.2.

6.1.3

6.1.4

Pl2skec

The license hercin granted is subject to the Commission’s
needs and requirements to improve and use the Property.
Subject to Sierra’s rights under this agreement, the
Commission, at 1ts sole cost and expense, may add to or
remove any portion of the Railroad Facilities, or change or
relocate them 1o new locations as reasonably designated by
the Commission, whenever, in the furtherance or the
Commussion’s nceds and requirements, the Commission
finds such action to be necessary.

In the course of performing such work, the Commission
may not materially reduce, or otherwise materially
interfere with, Sierra’s rights and operations under this
agrcement or Sierra’s TFreight Senice rights and
obligations under federal law (unless first approved by the
STB). The Commission shall to the extent possible notify
Sierra as soon as practicable of any such planned or actual
interference and take all practicable measures to minimze
any such interference.

Sierra shall in such cases provide the Commission with a
fixed-price quote for performing any related work, and the
Commission shall have the option of accepting Sierra’s
quote and having Sierra perform the work, perforining the
work itself, or having another qualified rail contractor
perforin such work. [f the Commission sclects a third-parnty
contractor, the contractor shall exccute Sierra’s Right of
Entry Agreement (a copy of which 1s attached as Fxhibit
D)

The Commission shall have the nght to salvage, stockpile,
or otherwise dispose of any Raiiroad Facilitics removed
pursuant to this section, provided, however, that if the
removed Railroad Facilities arc rcusable clsewhere on the
Ireight Fasement Property, then Sierra shall have the nght
to so reuse them. Any Railroad Facilities not so reused on
the Freight Easement Property shall be returned to the
Commission upon expiration or temunation of tins

18
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agrcement and may not be sold to third parties or used
elsewhere.

6.1.5. Al such work performed, and any instaliation of Railroad
Iacilities, shall be in contormance with all applicabie laws.
If the Commission relocates any portion of the tracks used
for I'rerght Service, the centerline of the Freight Fasement
Property shall, upon completion of the relocation work. be
deemed to have heen modificd to coincide with the
centerline of the realigned tracks.

6.2. By Sierra. Sicrra may, at its cost and expense, modify or improve
the I'reight Easerment Property and Railroad Facilitics as needed to
accommodate its Freight Scrvice or Tourist Service; provided.
however, that Sierra first obtains the Commniission™s writien
approval of Sierra’s plans for such modifications and
improvements, _subject 1o the provisions ol Sceetion 2.3, waich
probibit, mawenal interference with Siqa’s Freight Service rights
and_ohligations uncer federal law. unless fiist appiozed by the

STB—which—approvas- m—aiv—-bﬂ— u—ameu—ef— —withheld in—the
Commbsions—sele—and—absolute—disereion.  Subject to__the
prs‘.mumhyl Section 2.3 which prouibit mgteriglinteferepce with

Sierra’s Mieight Service riphts and obhganons under_federal law,
unless_tirst approned by _the $TB._Sierra’s modification ar
improvement of the Freight Eascment Property and Railroad
Facilitics will be coordinated maynetinteriere-with erimpede-any
existing or furure legal public uscs of the Property that the
Commission may authorize. Sierra may, upon the termination of
this agrecment or upon the ahandomment of any applicable scction
of the Freight Easement Property or portion of the Railroad
Facilitics, rcmove any modifications or improvements to such
Freight Easement Property or Railroad Facilitics that were paid for
by Sierra, that do not constitute any repair or replacement to such
Freight Easement Property or Railroad Facilities, and that have not
become fixtures to such Freight Eascment Property or Railroad
Facilitics.

o
(9]

I he Commuission undeistands that Sierra requires locations putside
of the byeipht Lasement Lrvpeity at which to store and maintain
equipment and malterials necessary for Sierra’s Freight Operations
including a locumotive p.t. The parties agree that Sierra may store
cquipment and materials at the location known as Wriglev’s
located between Swift Street and Natural Bridges Drive at or about
Milepost 21.5. The parties agree that Sicrra will need 10 identify
and construct additional maintenance and storage locations on the
Property. which Sierra may do as needed. subject to applicable law
and the Commission’s prior wnlten consent (stbiect te the

e 34 Qo | PP 125835 19
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u.nlcss ﬁrst approv ed by lhe bTB)—wheh—et»ﬁﬁem—m&\r—he—gmmed
er-withheld-n-the Conmission’s-sole-and-absolute diseretion.

The terms. conditions, and stipulations expressed in this agreement
as to the Freight Eusement Property and Railroad Fucilities shall
apply to the Freight Easement Property and Railroad Facilities as
they may at any time be expanded. added to. modified. changed, or
relocated.

7. License Fees

7.1

U el 02 1

For consideration of the rights granted under this agreement, Sierra
shall pay the Commission the following fees as calculated on a
quarterly basis:

7.1.1. Frcight Scrvice:
7.1.1 1. First 500 carloads per quarter. $0.00,

7.1.1.2. Any additional carloads per quarter: 5% of
Sierra’s handling revenue for such carloads.

7 11.3. Storage: $1.00 per day per car in storage.

71

b

Temporary Use of T.avdown Space Sierra may from time
to time make arrangements with a temporay shipper by rail
{or the usc of otherwise unused Jaydown space (open spacc
outside ot the Ereight Easement Property_next to railroad
track). The parties agree that Sierra will need to idenufy
such temporary lavdown locations on the Property. which
Sicrra may do as needed, subject to applicable !aw and the
Commission’s prior written consent Sierra shall also notify
the Commission of the expected duration of each such use.
If subsequently the Commission reasonably ubjects to any
specilic use of lavdown space by Sierra or its shipper, the
Comnussion will make avalable an alternative lgvdown
location reasonably acceptahle to Siemra, and Sierra shall as
soon as practicable discontinue that use of such laydown
space_and wove 1o the altemauve laydown location. Sierra
shall. in addition to the license fees sct torth above. pay the
Commussion 20% of all revenue (1f any) reccived by Sierra
hy such shippers for such use of such laydown space

7 13. [lourist Service: $1.00 per passenger.
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Sterra shall, on or betore the last day of the month tollowing the
end of each calendar quarter. determine the amounts payable to the
Commission arising from the preceding calendar quarter and shall
provide the Commission with a statement describing all amounts
due the Commission during the quarter. Sierra shall also. upon
rcasonable request from the Commission. make available for
inspection and copying all documents and receipts upon which
such fees are based

Sierra shall, on or before January 31 of each calendar year. pay the
Commission all amounts due the Commission for the prior four
calendar quarters.

8. Term and Termination

8.1.

| w228 150 0 ],

This agreement shall become effective when fully executed and
dehivered to the parties in accordance with Section 27 4. and shall
continue in full force and effect for a period of 10 years unless
otherwise terminated as provided herein.

If (1) Sierra does not regularly use the Freight Service or Tourist
Service rights in accordance with the plan approved by the
Commission (other than railcar storage nghts) herein granted over
any segment of the Freight Easement Property. or the Railroad
Facilities on such scgment. for a period of one vear without the
Commission’s prior written approval. or (ii) Sierra remains in
default in its performance of any covenant or agreement contained
herein for a period of 30 days after written notice {rom the
Commission to Sierra specifying such default, the Commission
may, at its option, forihwith terminate this agrcement by written
notice, providec however, that if such default cannot reasonably be
cured within 30 days after such notice, the Commission may not
lerminate this agreement provided that Sicrra begins to cure the
default within the 30-day notice period and proceeds diligently to
complete such cure Upon expiration or termination of this
agreement by either party. Sierra shall proceed to abandon Freight
Ser\uc in dc.cordanc; wnth section 8.3, . provided. lhat no

unleqa ard unul the ST B hac apmov_e_c_i__ such abandunmem As
used 1n this Section 8.2, the term "regularly use™ means revenue
train operations for either Freight Service or Tournst Service
consisting of a mimmum of 40 freight cars per vear, or 15,000
passengers per yvear (beginning with the third year following the
effective date of this agreement), as applicable.

8.2.1. The parties recognize that there arc currently httle or no
revenue train operations on the I'reight Fasement Property

{POI2RLS; 2
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or Railroad Facihities and that it may take time for Sierra (o
develop such operations. if they can be developed. The
Commission thus agrees that 1t shall not terminate this
agreement due to the lack of any such revenue train
opurations for a period of three ycars from the eftective
date of this agrcement.

The Commission also agrees that it shall not terminate this
agreement due to Sierra’s failure 1o usc the rights herein
granted with respect to any segment of the TFreight
Lasement Property or Railroad Tacilities that is nccessary
1o support any Freight Service or Tourist Service over any
regularly-used portion of the Freight Eascment Property
north of any unused segment.

Abandonment.

8.

31

L
28]
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Sicrra may at any time. in its sole and absclute discretion,
immediately and without any liability to the Commission:
(a) abandon ['ounst Service over all or such portion of the
Property as Sierra dcems appropriate, and (b) scek STB
approval to abandon [reight Service over all or such
portion of the Property as Sierra deems appropnate. [n the
even! that Sierra sceks 1o abandon Freight Service, Sierra
shall provide the Commission with 90 days advance notice
of Sierra’s intention and shall, at no cost o Sierra,
cooperate with the Commission’s cfforts to take upon itself
all Ireight Service operations relating to the Property. to
appoint another person or entity to do so. or to rail bank
any portion of the Property as to which Sierra intends 1o
abandon Freight Service. Nothing 1n this agreement is
intended by the parties to limit these rights on the part of
Sierra and the Commission agrees that it will cooperate
with Sierra in Sierra’s efforts to so abandon any Tourist
Service or Freight Service. Mo such abandomnent, transter
of Freight Service operations, or rail bapking, shall be
citective unless and until the STB has jssued jts approral
thereot In addition, thjs agreement <aall_not terminaig w.th
respect 10_als or_any portion of the Prenerty unless and untjl

Any abandonment proceedings instituted by Sierra shall
comply with the abandonment provisions set forth in the
Freight  Easemeni, including the railbanking/OF A
provisions thereof

EloY

Adminstration & Coorinatinn Agresment



8.4

8.3.3 ‘Tothe extent the S 1 13 approves abandonment of thatSiersta
akandens-Freight Service over all or any part of the Freight
Easement Property or Railroad Facilities, this agrecement
and any other rights and obligations of Sierra to ‘he
Commission, shall, at the tume of consummation of such
abandonment, terminate with respect to any abandoned
portions of the Freight Easement Property and Railroad
Facilities. Upon the effective date of such abandonment.
Sierra shall, if so requested by the Commussion, (1) assign
to the Commussion any Sierra Agreements affecting the
abandoned portions of the Freight Fasement Property and
Railroad Facilities, (11} quitclaim the abandoned portion of
the Freight Easement to the Commission, and (1ii) execute
any additional documents reasonably necessary to
effectuaic the purpose and intent of this agreement.

All obligations incurred by the parties prior to the termination of
this agreement shall be preserved until satisfied. Norwithstanding
the foregoing, if Sierra terminates this agreement as to any portion
of the Freight Easement Property or Ruwlroad Facilities after
damage to the same by any third party, or »ecause the cost to
maintain. repair. or replace the same is not economical, Sierra shall
thereafter have no liahility to the Commission for the cost to
perform any related obligations.

Upon the effective date of tcrmination of this agreement, Sierra
shall, if so requested by the Commission. (i) assign to the
Commission all Sierra Agrcements, (1i) quitclaim the Freight
Easement to the Commission. and (iii) cxecute any additional
documents reasonably necessary to effectuate the purpose and
intent of this agreement.

9. Insurance. Sierra and the Commission shall obtain the insurance set forth
below, to be xept in force during the ‘ife of this agreement. All insurance
policies must be written by a rcputable insurance company reasonabiv
acceptable to the Commission. vr with a current Best's [nsurance Guide
Rating of A- and Class VIl or better, and authonzed to do business in
California. The hmits of insurance coverage required under this section
shall be increased every five vears during the term hereof and any
extended term based on any increases or decreases in the Producer Price
Index. or any successor index.

9.1.

| oawzgponzl,

Sierra Insurance Sierra shall, at its own cost and cxpense. provide
and procure Commercial General Liabity *CGL™) and, as
applicable, Workman’s Compensation or Federal Employer’s
Liability Act (“FEI.LA™). insurance.

An
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9.1.1.

9.1

[\

9.1.3.

HADEERS)

The C(GL nsurance policy providing bodily 1njury,
including death. personal injury and property damage
coverage shall have a limit of not less than $25 million
cach occurrence and an aggregate limit of not less than $50
million. T'he self-insured retention may not exceed
S100,000 (as that value is periodically adjusted by the
Consumer Price Index from and after the effective date of’
this agreement).) The CGL insurance policy must be
written on ISO occurrence form CG 00 Ol 12 04 or a
substitute form providing reasonably equivalent coverage.
This insurance shall contain broad form contractual liability
covering the 1indemnity provisions contained in this
agrecment, coverage for 1ailroad operations, and coverage
for construction or demolition work on or near railroad
tracks. Prior to the execution of this agreement. Sicrra shall
provide the Commission with a certificate of insurance on a
standard ACORD form. or other form reasonably
acceptable to the Commission. substantiating the required
coverages and limits set forth herein Upon request by the
Commission, Sierra shall immediately fumnish a complete
copy of any policy required hereunder, including all
endorsements, with said copy certified by the insurance
company to be a true and correct copy of the original
policy.

'The CGL insurance policy must include the Commission as
an “additional msured” (using [SO Additional Insured
FEndorsement CG 20 26 or a substitute form reasonably
acceptable to the Commission providing rcasonably
equivalent coverage).

Required Provisions: The CGL insurance policy shall
contain, or be endorsed to contain, the following
provisions:

9.1.3.1 Tor any claims related to this agreement, Sierra’s
insurance coverage shall be primary insurance as
respects thc Comumssion, 1its directors, ofiicers,
employees. and agents and any insurance or self-
insurance maintained by the Commission. 11s
directors, officers, employcees, or agents, shall be in
excess of Sierra’'s insurance and shall rot
contribute to it. However, this section shall not
apply to any claims that result from the sole
ncgligence  or  willful  misconduct  of  the
Commission or 1ts officers. directors, employees,
agenis, or invitees: as to any such claim. the
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Commussion’s insurance shall be primary and any
insurance or self-insurance maintained by Sierra,
its directors, officers. emplovees. or agents. shall
be in excess of Commission’s insurance and shall
not contribute to 1t.

9.1 3.2. Any failure by Sierra 10 comply with reporting or
other provisivons of the policies, including breaches
of warranties. shall not atfect coverage provided to
the Commission, its directors. officers, employees,
or agents.

9.1.3.3. Sierra’s 1nsurance shall apply separately to each
insured against whom claim is made or suit is
brought. eaxcept with respect to the limits of the
insurer’s liahility

9.1.3.4. Each insurance policy required by this agreement
shall be endorsed to state that coverage shall not be
suspended, voided. canceled, reduced in coverage
or in limits cxcept after 30 days’ prior written
notice by curtified mail, return receipt requested,
has been given to the Commission.

91.4. Workers’ Compensation or FELA insurance shall cover
any statutory liability as determined to be applicable by the
compensation laws of the State of California o FELA. as
applicable, with a limit of at least $1 million.

9.1 5. The fact that insurance is obtained by Sierra or by the
Commission on behalf of Sierra will not he deemed to
release or diminish Sierra’s liability, including liability
under the indemnity provisions of this agreement Damages
recoverable by the Commuission from Sicrra or any third
party will not be limited by the amount of the required
insurance coverage.

9.2.  Commission Insurance: The Commission shall, at its own cost and
expense, provide and procure such Commercial General Liabilny
"CGL™) and Workman’s Compensation insurance as 1t deems
necessary to cover its obligations under this agreement.

10. Notices. All correspondence, rotices. and other papers shall be delivered
cither in person or by certilied or registered mail, postage prepaid, to the
parties hereto at the following addresses:

It'to Sierra President
Sierra Northern Railway

9254t 02 11 Lo 258! 25
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341 Industrial Way
Woadland, CA 95616
Fax: 530-666-2919

If to Commission: Executive Director
Santa Cruz County Regional Transportation
Commission
1523 Pacific Avenue
Santa Cruz. CA 95060
Fax: 831-460-3215

11. Coordination Committee

11.1.

12

12.1.

In order to ensurc the safcty and efficiency of all operations on the
Property, the parties shall establish a Coordination Committee.
The Coordination Commitiee shall be composed of (wo
representatives from cach partv (and any other persons or entities
as the parties may mutually agree) and shall (a) serve as a forum to
coordinate the parties’ activities and resolve questions or disputes
(but only to the extent the parties’ representatives have been so
authorized). and (b) be responsible to make recommendations 10
the parties. The Coordination Committee shall meet on a regular
schedule to be determined by the parties, hut may be convened for
special meetings by either party upon 10 days written notice to the
other party. Following each meeting, the Coordination Committee
shall deliver written minutes of such meeting to Sierra and the
Commission.

2. Claims and Liens for Labor and Material

Sierra agrees to pay in full for all matenals joined or affixed to the
Property, to pay in full all persons who pertorm labor upon the
Property, and not to permit or suffer anv mechanic’s or
materialman’s lien of any kind or nature to be enforced against the
Property, as to any work dore or materials furnished thereon by
Sierra or at Sierra’s request. Sierra shall indemnufy, hold hammless
and defend Commission (with counsel reasonably acceptable to
Comimission) against and from any and all liens, claims, demands.
costs and expenses of whatsocver nature in any way connected
with or growing out of such work done, laubor performed or
materials furnished.

13.  Property Taxes

13.1

TSI R

So far as it lawfully may do so. the Commission shall assume,
bear, and payv all property and other taxes and assessments of
whatsoever nature or kind (whether general. local, or special)
levied or assessed upon or against the Property. excepling taxes

18]
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levied upon and against any Freight Easement Property or Railroad
Facilities Sierra shall assume, bear, and pay all property and other
taxes and assessments of whatsoever nature or kind (whether
general, local. or special) levied or assessed upon or against any
Freight Easement Property or Railroad Facilities, including
posscssory interest taxes under California Revenue and Taxation
Code section 107 et seq . unless applicable Jaw otherwise excuses
payment of taxes duc to the Comnussion’s ownership of the
Property, the Freight Easement Property. or the Railroad Facilities

14. Indemnity

14.1.

Sierra shall indemnify. defend and hold harmless the Commission
from any loss which is due to or arises from: (1) Sierra’s
operation, maintenance, repair, o1 use of the Freight Easement
Property, Railroad Facilitics, any appurtenances thereto. or uny
part thereof: (b) Sierra’s provision of Freight Service or Tourist
Service: or (c¢) Sierra’s tailure to comply with or perform any of
the terms and conditions set forth in this agreement: except to the
extent that the l.oss is caused by the sole neghigence or willful
misconduct of the Commrission, its officers, agents, or employees,
or u breuch ol an express material warranty of the Comrmssion.
The provisions of this section shall survive the termination or
expiration of the term of this agreement.

The Commission shall indemnify, defend and hold harmless Sierra
from any Loss which is due 10 or arises from the sole negligence or
willful misconduct of the Commission, its officers, agents.
employecs. and contractors. For purposes ol this Scction 14 2 oniy.
the term "l oss" is 'imited to any loss, damage, claim. demand,
action. cause of action, penalty. fine, payment, cost. hability, or
expense of whatsocver nature, including court costs and reasonable
attorneys’ fees, resulling from or rclated to: (a) any injury to or
death of any person. including officers. agents. and employees of
the Commission or Sierra; or (h) damage to or loss or destruction
of Sierra's cquipment. rolling stock and any items being
transported on behalf of Sieria’s customers  Any Loss related to
damage 10 or destruction of the Freight Lasement Property or
Railroad Facihinies is subject to the provisions of Section 2.78. The
provisions of this section shall survive the termination or
expiration of the term of this agrcement

15. Removal of Sierra Equipment, Personnel, and Property upon

Termination of Agreement Pror to. or upon, the termination of this
agreement, Sierra shall. at 1ts sole expense, remove its cquipment,
personnel, and other property from the Freight Easement Property and
Railroad Facilities and shall restore, to the Commission’s reasonable
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sayistaction, such portions of the Freight Eascment Property and Railroad
Facilities used by Sierra to as good a condition as they were in at the
beginning ot this agreement or after the completion of rchabilitation and
repairs by the Commission. including the projects specitied in Section 3.1,
excepting normal wear and tear. If Sierra fails to do the foregoing, the
Cominission may do such work at the cost and expense of Sierra. Sierra
may not remove any property. including the Railroad Facilities. that 15 or
becomes the property ot the Commission under this agreement.

16 Hazardous Substances and Wastes

16.1. Sierra shall not be liable or responsible for any Hazardous
Materials present on, in, or under the Property. or other problems
relating to the Property, prior to December 31, 2009, which is the
commencement date of 1ts operations under 1ts lease agreement
with Union Pacific Railroad, except to the extent Sierra's activitics
exacerbatc the contamination of any such pre-existing 1{azardous
Matenials.

16 2 Sierra shall comply with all applicable laws in its occupancy,
operation, and maintenance of the Freight Easement Property and
Railroad Facilities. Without first obtaining the Commission's
written permission (which may be withheld in the Commission’s
sole reasonable discretion), Sierra shall not treat or dispose of
Hazardous Materials on the Freight Easement Property or Railroad
Faciliics. Sierra shall not release any lazardous Materials on or at
the Freight Eusement Property or Railroad Facilities. including
through any drainage or sewer systems. Sierra assumes all
responsibility for the investigation and cleanup of any such release
or exaccrbation by Sierra and shall indemnify, defend. and hold
Larmlcss the Commission and its property. its officers, agents, and
employees. for all costs, including reasonable environmental
consultant and reasonable attorneys’ fecs. and claims resulting
from or associated with any such release or exaceibation by Sierra
Sierra shall assume all responsibility for and shall indemnity.
defend, and hold har-nless Commssion against all costs and claims
associaled with a release or leak of Hazardous Matenals, or
exacerbation of pre-existing Hazardous Materials, occurring
between December 31. 2009, and the expiration or sooner
termination of this agreement. and related to Sierra’s use of the
Freight Easement Property and Railroad Facilities. unless such
event was caused by the sole negligence or willful misconduct of
the Comimission, its officers, employees. or agents.

16.3. Sierra shall not install any above-ground or underground storage
tanks without the Comnmission’s prior writicn consent, which
consent may be granted or withheld in Commission’s sole and

Admunistrsuon & Coordmation Agreement
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16.4

16.5.

16 6

absolute discretion. I such consent 15 granted, Sierra shall obtan
any necessary permits, notify the proper authorities, and provide
the Commission with copies of any such permits and notifications.
Sierra shall assume all responsibility for and shall indemnify,
defend. and hold harmless the Commission against all costs and
claims associated with a release o1 leak of the contents ol any such
tank occurring between December 31, 2009. and the expiration or
termination of this agreement, unless such event was caused by the
sole ncgligence or willful misconduct of the Commission. 1ts
ofticers, employees, or agents.

The Commission undcrstands and acknowledges that the regular
operation and maintenance of railroad equipment and tracks
involve the storage, use, and release ot de munimus amounts of
Hazardous Materials, including petroleum products, creosote, and
chromated copper arsenate. The Commission agrees that Sicrra
shall not be liablc or responsible for the de minimus release of uny
such Hazardous Materials, unless (i) such release violates
applicable law, or (ii) the Commission is otherwise entitled to
defense and indemnity under Section 14 1.

Il Sierra knows, or has reasonable cause to believe, that any
Hazardous Materials have come to be located under or about the
I'reight Easement Property or Railroad Facilities, other than as
specifically provided herein or as previously consented to in
writing by the Commission, Sierra shall immediately give the
Commission written notice thereol. together with a copy of any
statement, repart, notice. registration, application, permit, business
plan, license, claim. action, or proceeding given to or received
from any govemmental authority or private party concerning the
presence. spill, release, discharge of, or exposure to. such
Hazardous Materials.

This Section 16 shall continue n lull force and effect regardless of
whether this agreement is terminated pursuant to any other
provision or the Freight Easement Property and Railroad Facilities
arec abandoned and vacated by Sierra.

17.  Trespassers and Dangerous Conditions. Sierra shall not be required to
take any action or incur any expense (including posting signage or
warnings, providing fencing or other sccurity) as to or against trespassers
on the Property, or invitees of the Comimission. other than to promptly
notify local law enforcement and the Commission concemning any
trespassers observed on the Property by Sierra personnel. If Sierra
becomes aware of any dangerous condimons on or about the Property,
Sierra shall promptly notify the Commission of such conditions.
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18.  Waivers. the failure of cither party hereto to enforce any of the
provisions of this agreement. or to enforce any right or option which is
herein provided, shall in no way be construed to be a waiver of such
provision(s) as to the future. nor in any way to affect the validity of this
agreement or any part hereof, or the right of either party to thereafter
cnforce each and every such provision and to exercise any such right or
option. No waiver of any breach of this agreement shall be held to be a
waiver ol any other or subseqguent breach.

19. Consent. Unless expressly provided to the contrary elsewhere in this
agreement, whenever the consent. approval, judgment. or determination
(collectively, “consent™) of a party is required or permitted under this
agreement, the consenting party shall exercise good faith and rcasonable
judgment in granting or withholding such consentNo party may
unreasonably withhold or delay its consent: consent shall be deemed to
have been withheld if a party fails to consent to the other party within 30
days of having been given written notice of the other party’s intention to
take any action as to which consent is required or permitted

20. Non-binding Mediation

20.1. If at any time a question or controsversy shall arise between the
parties hereto in connection with this agreement and upon which
the parties cannol agree, such question or controversy shall he
submitted to a single mediator within 20 days after written notice
by one party to the other party of its desire for mediation. The
parties shall in good faith consult to select a mutually acceptable
mediator. The mediator so sclected shall be a person with at least
one-year of exposure to the concepts of railroad operations and
maintenance.

20.2.  Upon selection of the mediator, said mediator shall with reasonable
diligence determine the quesuons as disclosed in said notice of
demand for mediation and shall give both parties reasonable notice
of the time anc place of any meciation. Until the completion of
mediation, performance under the agreement shall continue in the
manner and form existing prior to the rise of sach question

20.3. T'he compensation, cost. and expenses of the mediator shall be paid
In equal shares by the parues.

21.  Entire Agreement. This document, and the exhibits attached hereto.
constitute the entire agreement between the parties, all oral agreements
being merged herein, and supersedes all prior representations. agreements,
arrangements, understandings. or undertakings. whether oral o1 wntten.
between or among the parties relaung to the subjec: matter of this
agreement that are not fully expressed herein
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22, Modification to Agreement. lhe provisions of this agreement may be
maodified at any time by agreement of the parties hereto, provided such
modification is in writing and signed by all parties to this agreement. Any
agreement made after the date or this agreement and related to the subject
matter contained herein shall be ineffective to modify this agreement in
any respect unless in writing and signed.

(2]
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No Assignment Absent Consent. Except as specifically provided wn this
agreement, Sierra shall not assign this agreement. in whole or in part. or
any rights herein granted, without the Commission’s prior written consent.

24.  Successors and Assigns. Subject to the provisions of Section 25, this
agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs. executors, administrators. successors. and
assiyns.

25 Yenue and Choice of Law

25.1. Any and all disputes, controversies, or claims arising out of,
relating to, or in connection with this agreement shall be instituted
and maintained in a compctent court 1n San Francisce County,
California and the parties hereby consent to the jurisd:ction of any
such court and to service of process by any means authorized
under California law

™~
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Ihis agreement shall be governed, construed. and enforced in
accordance with the laws of the State of California, without
reference 1o its conflicts of laws pravisions. The prevailing party in
any claim or action arising out of or connected with this agreement
shall be entitled to recover all rcasonable attormeys’ fees and
related costs. in addition to any other relicf that may be awarded by
any court or other tribunal of competent jurisdiction.

26.  Acts of God and Other Disruptions of Service Neither party shall be
dcemed to be in default of this agreement if any failure to meet any
condition or to perform any obligation or provision hereof is caused by, a
result of, or due 1o strikes, insurrections, acts of God, or any other causes
beyond the party’s control; provided, however, that performance shall
only be excused for as iong as the disruption persists.

27. Miscellaneous

27 1. In the event that any of the provisions of this agreement are held
by a court or other tribunal of competent junsdiction to be invahd
or unenforceable. the remaining portions hercof shall remain in full
force and effect and any invalid or unenforceable provisions shall
be enforced to the maximum extent possiblc so as to cffect the
intent of the panies and shall be reformed tu the extent necessary
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to make such provisions valid and enforceable. Without limuting
the generality of the foregoing. if the requirement in Section 5.2
that Sierra comply with applicable bridge safety management
program regulations {under Public Law 110-432. Section 417 is
held 0 be a non-delegable duty of the Commission, the
Commission may, at its option, {i) undertake this obligation and
charge Sierra for the cost thereof, or (i) terminate this agreement.

Each party has participated in negotiating and drafting this
agreement so if an ambiguity or a question of intent or
interpretation arises, this agreement is to be construed as if the
parties had drafted it jointly, as opposed to bheing construed against
a party because it was responsible for drafting onc or more
provisions of this agrecement.

Each party acknowledges that the officer executing this agreement
has the authonty to enter into this agreement on behalf of the party
and in so doing 1s authorized to hind the party on whose behalf he
is signing, to the terms and conditions of this agrecment.

This agrecment may he executed in one or more counterparts and
by facsimile signature, cach of which shall be dcemed an original,
but all of which together constitute one and the same instrument.
Each party shall deposit the executed agreement into escrow with
instructions to deliver the agreement upon close of escrow under
the Purchase and Sale Agrecment.
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In witness whereof, the parties hereto have caused this agreement o be
exccuted as of the date first herein written.

SIERRA NORTHERN RAILWAY SANTA CRUZ COUNTY REGIONAL
TRANSPORTATION COMMISSION

By. By:
David Magaw George A. Dondero
President Executive Director

By its signature below. Sierra Railroad Company. a California corporation,
acknowledges tnat it is the parent company of Sierra Northern Railway and agrees
v be bound by the terms and conditions of this agreement as if it were a party.
except for such terms and conditions that relate to Sierra Northemn Railway’s
obligations to provide common currier freight rail service.

STERRA RAILROAD COMPANY

By:
Mike Hart. President
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Exhibit A

Map of Railroad Facilities

| wn28dnegn ) i meags
Admimstranon & € surdination Agreement



Exhibit B

Permitted Rail Car Storage Locations
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Exhibit C

Sierra Agreements
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Exhibit D

Form of Sierra Right of Entry Agreement

| w28 g0l 14 1PD1 2885
Administrauon & Coordination Agreement



